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    IN THE COURT OF OMBUDSMAN, ELECTRICITY PUNJAB,


           66 KV GRID SUBSTATION, PLOT NO. A-2, INDL. AREA,


                  PHASE-I, S.A.S. NAGAR, MOHALI.
APPEAL No.04/2014                                Date of order: 15.04.2014
SH. JOGINDER PAL SOOD,

C/O RAMSON EXPORTS (INDIA),

808, STREET NO. 2,

GURU VIHAR, RAHON ROAD,

LUDHIANA.   


           .………………..PETITIONER

Account No. MS-01/0259
Through:
Sh.  Sukhminder Singh,  Authorised Representative
Sh. Rajesh Ratia, General Manager.
VERSUS

 PUNJAB STATE POWER CORPORATION LIMITED.

                


                        …….….RESPONDENTS. 

Through
Er. Sanjeev Kumar, Jolly,Sr.Xen


Er.Suresh Kumar, Asstt Engineer,
O/O Senior Executive  Engineer

Operation Sunder Nagar(Special)  Division,
P.S.P.C.L, Ludhiana.
Sh. Kashmir Singh, Revenue Accountant.


Petition No. 04/2014 dated 23.01.2014 was filed against order dated 26.11.2013 of the Grievances Redressal Forum (Forum) in   case   No. CG-126 of 2013 partly upholding decision dated 12.08.2013 of the Zonal Dispute Settlement Committee (ZDSC), Ludhiana, directing  that 20% LT surcharge be levied from 28.06.2011 (date of issue of notice of clubbing) onwards till the conversion of supply voltage to HT. 
 2.

Arguments, discussions and evidences on record were held on 20.03.2014, 09.04.2014 and 15.04.2014.
3.

Sh. Sukhminder Singh, authorised representative alongwith  Sh. Rajesh Ratia, General Manager, attended the court proceedings on behalf of the petitioner.  Er. Sanjeev Kumar Jolly, Sr. Xen and Er. Suresh Kumar, Assistant Engineer, office of the Senior Executive Engineer/Operation Sunder Nagar (Special) Division, PSPCL Ludhiana alongwith Sh. Kashmir Singh, Revenue Accountant appeared on behalf of the respondent, Punjab State Power Corporation Limited (PSPCL).
4. .

Sh. Sukhminder Singh, the petitioner’s counsel (counsel)   stated that two No. MS category connections bearing Account No. GR-01/0259 having sanctioned load of 89.69 KW in the name of Sh. Joginder Pal Sood and Account No. GR-09/402 with sanctioned load of 39.67 KW in the name of Sh. Sanjeev Sood,  were checked by the  Addl. S.E./Enforcement on 04.06.2011 vide Enforcement Checking Register (ECR) No. 44/869. Both these connections were running in separate premises.  It was reported that “ there is passage (aluminum gate) between the two connections (A/C No. GR-01/0259 and A/C No. GR-09/402)  and common generator, action may be taken for clubbing of these two connections”.  On the basis of this report,  the Addl. S.E. Sunder Nagar Division issued notice dated 28.06.2011 for submitting requisite documents for clubbing of connections.  The petitioner raised objections against clubbing, and documentary proof was also filed.  A  clubbing committee was constituted by the Chief Engineer/Central, Ludhiana who visited the premises of the petitioner on 15.12.2011 and clubbing of both the connection was  recommended by the Committee. Accordingly,  the AEE/Commercial, Sunder Nagar Sub-Division issued Notice dated 19.11.2012 for submitting requisite documents to club the connections.   Thereafter, LT surcharge was charged for the period from 05/2010 to 01/2013 from the petitioner treating both connections as clubbed but being fed on lower voltage.  A supplementary bill with due date 04.04.2013 was issued for Rs. 6,05,535/- (Rs. 5,56,305/- +Rs.49230/-surcharge).  Since the  report of  the clubbing  committee and demand of Rs. 5,56,305/- raised as LT surcharge was wrong and unjustified, the petitioner challenged the undue demand  before the  ZDSC. The representation of the petitioner was rejected.  An appeal was filed before the Forum which gave only partial relief and  reduced  the period of LT surcharge from 28.06.2011 onwards till the conversion of supply voltage to HT.  Now the surcharge has been updated by the PSPCL upto December, 2013.  Thus, according to this decision,  the AEE/Commercial Sunder Nagar issued notice dated 01.01.2014 for  depositing of  balance amount including interest  of Rs. 4,43,745/-. 



 He submitted that the  Forum has not considered the genuine pleadings of the petitioner while taking decision. Both the connections in question are independent in all respects as defined in  instruction No. 35.1  of the Electricity Supply Instructions Manual(ESIM),  and do not attract  the provisions of clubbing.  According to ESIM 35.1,  a consumer will be treated as a distinct  entity and deemed to be an independent establishment; if there is a distinct establishment and a separate unit on premises owned or taken on lease/rent or it is registered as a separate entity/firm under the relevant law and holds a separate Sales Tax/VAT number  and is independently assessed to Income Tax.   Further as per instruction No. 35.2 of the ESIM, when any person whether or not a member of the family, partner, director etc. of an existing consumer/firm/company applies for a new connection in the same premises  by carving out from the existing one or by purchasing an adjoining land/premises in his own individual name or in the name of new firm/company, connection can be allowed, if  (a) there is a physical separation and .  (b) also the premises in question is legally transferred, sold and appropriate entry exists in the Municipal/revenue record regarding such transfer.  Both the connections meet with all the stated criteria and there is no question of clubbing.  M/S JAY ESS Exports (Account No. GR-01/259) and Ramson Exports (A/C No. GR-09/402)  because these are independent establishments and separate units.  He further submitted that  both the units are working in the separate names and style and having different business.  Two separate certificates of Import and Export have been issued to M/S Jay Ess Exports and M/S Ramson Exports respectively, by the Ministry of Commerce and Industry and as such both the units are independent.   Both the premises are separately registered in the revenue record.  The registry of plot where JAY ESS  Exports exists is  in the name of Joginder Pal Sood and Karuna Sood.  The registry of Ramson Exports is in the name of firm itself.  As such, both the premises are separate as per revenue record.  The position in this regard has already  been verified and  mentioned in the report of the  clubbing committee.  Both the firms are separately  registered under Punjab VAT Rules 2005 and under the Central Sales Tax, 1956 and are being independently assessed to Income Tax.  There are  separate entries (gates) for both the units  as has been shown in the sketch and report prepared by the clubbing committee.  Further both the units are also electrically separate and no adverse remarks have been given in the report of  the committee or in the checking report of  the Enforcement.  Thus, there is no physical or electrical intermixing in the connections.   The meters of both the connections are existing in their respective premises.  Thus, it can be safely concluded that load of one connection can not be put on the meter of the  other connection which is a basic requirement  for independent use of supply from the connection and any violation on this account  may attract the provisions of clubbing.  The officials of PSPCL had been regularly visiting the premises of the petitioner for recording monthly readings and no adverse remarks were ever recorded by them because there was nothing wrong at any time which required clubbing of connections.   During the course of proceedings before the Forum, it  was made clear that existence of passage (small aluminum gate) as reported by the Enforcement in their checking and clubbing committee in its report was temporary one and  it was made for security reasons due to the death of Sh. Sanjeev Sood, partner of Ramson Exports and now the same has been closed permanently. It was minor and unintentional mistake and the same has been rectified.  The petitioner hadn’t taken any undue advantage and the Department had also not suffered any loss.   He further clarified that due to the sudden defect in the D.G. set, supply was temporarily used from the DG set of other unit.  However, this temporary use of supply from DG set does not violate any of the provisions of clubbing as mentioned in instruction No. 35.1 of the ESIM.   An amount of Rs. 81873/- and  Rs. 4,74,432/- has been calculated as 20% LT surcharge against Account No. GR-09/402 and A/C No. GR-01/0259 respectively without quoting any rule of PSPCL under which amount has been calculated for such a long period.  There is no violation of ESIM 35.1 and 35.2.  There is no tariff loss to the respondents for keeping both connections as separate.



 The counsel next submitted that the clubbing committee submitted its report on 16.02.2012.  As per instruction No. 35.4 of ESIM, even where the connections are found clubbable,  three months notice is required to be given for switching over to HT supply. Therefore, in the petitioner’s case clubbing is  not required and as such, there is no justification in charging 20% LT surcharge from  any date/period.   He next stated that the second connection was released on 16.12.2009.  At that time, all connected documents were submitted, which were checked by the respondents.  After being satisfied with these documents, separate connection was released by the department in the said premises.    As per orders of the Forum, checking was again done by the Sr.Xen on 22.10.2013 and there are no such remarks in this report which may justify the clubbing of the connections.  Moreover, after the checking  by the  Enforcement, the  connecting aluminum gate was also removed.   The ZDSC and the Forum totally relied on the report of the Enforcement/Clubbing Committee and did not refer to genuine pleadings made on behalf of the petitioner.   The Forum wrongly observed that use of electricity supply for small motor of water tank and camera from the other connection existing in the adjoining premises violates the status of complete physical separation.  These are very small things and  these were not earlier considered as violations by the Enforcement/Clubbing committee.  Such small arrangements have not been prescribed as violations in instruction  No. 35.2 of ESIM.  In the end, he prayed to allow the petition.

5. 

Er. Sanjeev Kumar Jolly, Sr. Executive Engineer on behalf of the respondents submitted that  the connection of  the petitioner was checked by the Addl. SE/Enforcement,Ludhiana on 04.06.2011 and it was reported that there was a aluminum Gate between Account No. GR-01/0259 and GR-09/0402 and a common 125 KVA Diesel Generating Set was also installed.  Hence, the connections of the petitioner may be dealt with as per clubbing instructions.   On the basis of this report, a  notice through memo No. 1913 dated 28.06.2011 was sent to the petitioner to get his connections clubbed.  But the petitioner filed some objections on 06.07.2011 against this notice. Accordingly, Chief Engineer/Central, Ludhiana constituted a Clubbing Committee which, after visiting the premises on 15.12.2011,  reported that connections are clubbable.  After the receipt of the  clubbing committee’s report, again  notices were issued to the petitioner through memo Nos. 809 dated 16.03.2012, 2442 dated 06.08.2012,  and  2483 dated 19.11.2012  to get his connections clubbed and submit Application & Agreement (A&A) Form.  The petitioner did not comply with the notice and accordingly the respondents charged Rs. 5,56,305/- on account of difference of tariff (LT surcharge) and issued a supplementary bill  in this regard.  The petitioner challenged his case before the ZDSC which decided in  its meeting held on 12.08.2013 that both the connections are  eligible for clubbing and amount so charged, is correct and recoverable from the petitioner.   An appeal was filed before the Forum which decided that 20% LT surcharge  be levied from 28.06.2011 till the  conversion of supply voltage  of HT.   In the light of this decision of the Forum, the petitioner was served  notice No. 05 dated 01.01.2014 to deposit the amount of Rs. 4,43,745/- after adjusting the already  paid  amount. 


He next submitted that regarding clubbing of connections, the respondents had followed instruction  No. 35.1 and 35.2  of ESIM  because the petitioner  did not fulfil the conditions of instruction No. 35.1. because both premises are common and can not be considered as different  as is clear from the report of  the clubbing committee and report of the  Enforcement Wing.  He admitted that both the connections of the petitioner are running  in different names and separate documents for import/export are submitted but other conditions had not been complied with. He stated that on the  directions of  the Forum,  the Addl. SE checked the premises of the petitioner on 22.10.2013 and it was found  that both the connections have common aluminum gate and  the same was closed at that time and the wire of the generator set was not going to the second connection and the  generator set was not  installed/found on the other side at the time of  checking.  He further stated that the petitioner’s  generator set  is of 125 KVA capacity.  The sanctioned load of A/C No. GR-01/0259 is 89.680 KW and 39.680 of Account No. GR-09/402.  The installation  of excess capacity of the generator set means that the petitioner is using one generator set for both the connections. The Clubbing Committee also found   that  there are three No. Water Tanks in the two premises.  One  submersible   and  one   BHP motor  were attached to these water tanks.  Out of these water tanks, two No. water tanks are attached to Account No. GR-01/0259 and one No.  water tank is attached to Account No. GR-09/0402 and the motor of this water tank is in the premises of GR-01/0259.  Water motor installed in the premises of GR-01/0259 is used to fill the water tank of Account No. GR-09/0402.  The account No. GR-09/0402, is in the name of Sh. Sanjeev Sood.  The cameras installed  in this premises are  monitored by DVR   installed in the premises  of Account No. GR-01/0259.    Thus, it is abundantly clear that both the connections have commonness.


He further submitted that it is correct that both the connections have different registries/sale deeds but both  sale deeds have members  of the same family because Smt. Karuna Sood is wife of Sh. Sanjeev Sood who is the owner of M/S Ramson having Account No. GR-09/402 and is son of Sh. Joginder Pal Sood.  These connections have been commonly taken by Sh. Joginder Pal Sood and Smt. Karuna Sood bearing Account No. GR-01/0259  Both the firms and connections are of the same family and only to avoid the higher tariff, they have taken both the connections in  the different names.   The documents submitted by the petitioner have different names and the relevant documents which have been submitted by the petitioner are having different numbers.   Main gate of one unit is kept closed at all times.  The owners and workers are using gate of  another unit for all activities in both units.   The connections were checked in June, 2011 and the Clubbing Committee visited the premises in December, 2011, after a period of six months.  The Clubbing Committee did not find any change at site even after a period of six months.  This also proves that the connections were clubbable at that time.  He request to reject the appeal.

 
6.

I have carefully gone through the written submissions made in the petition, written reply of the respondents, oral arguments of the petitioner and the representative of PSPCL, and other material brought on record.  The first issue which needs to be considered is the date from which, LT surcharge could be levied, in case both the connections are considered for clubbing. The respondents levied the charges from 05/2010 whereas the Forum directed  that 20% LT surcharge be levied from 28.06.2011 onwards, the date of issue  of  notice of clubbing in pursuance  to the checking  report of the Enforcement on 04.06.2011.  The facts in brief are that the second connection was released on 16.12.2009 after submission of the requisite documents.   At the time of release of  second connection, both the firms were considered independent having separate premises in accordance with ESIM 35.1. Thereafter, the premises were checked by the Enforcement. In the checking report of the Enforcement dated 04.06.2011, two observations were made; one that there was an aluminum gate between the two premises  and second that there was only one generator for  both the connections.  Notice dated 28.06.2011 was issued for clubbing the connections.   The petitioner filed objections on 06.07.2011 against clubbing of both the connections.  The clubbing committee was constituted, which visited the premises of the petitioner on 15.12.2011 and submitted its report on 16.02.2012.  After the receipt of the report of the clubbing committee, a notice dated  16.03.2012  was issued to the petitioner. for clubbing the connections. The clubbing of more than one connection in the same premises is dealt with in instruction No. 35 of ESIM.    ESIM 35.1 to 35.3 regulate release of new connection in the same premises or in adjoining premises.  ESIM 35.4 deals with cases  when a consumer is found to have more than one connection in the same or  different names in one premises  and ‘No Objections’ are filed to the clubbing.   ESIM 35.5 and 35.6 deal with cases where existing consumer on his own, applies  for  clubbing of two or more connections running at the same premises.  ESIM 35.7 deals with cases where the consumers  find that  clubbing is not possible in their case.  ESIM 35.8 lays down the procedure  wherever clubbing of connections is  declared by the Enforcement or DS officers and the matter is referred to the clubbing committee. The case of the petitioner squarely falls within ESIM 35.8.  Clubbing of connections was declared  by the Enforcement  in its report dated 04.06.2011. The petitioner filed objections on  06.07.2011 and the clubbing committee was constituted.    ESIM 35.8 is reproduced for ready reference:-
´35.8-
Wherever, clubbing of connections is  declared by Enforcement or DS officer(s), the concerned  Sr. Xen/ASE (DS) shall report the matter within one week to the appropriate clubbing committee and the committee shall submit the report within one month  thereafter.  The consumer shall be charged on account of clubbing, if required, only after the decision of SE/DS or CE/DS as the  case may be.  Videography must be done in such cases”.


  However, the time line provided in ESIM 35.8 was not adhered to by the respondents. The matter was required to be referred to the appropriate clubbing committee within one week.  It is not clear from the record  that when the matter was referred to the clubbing committee.  But it is to be noted that the clubbing committee visited the premises on 15.12.2011. Thereafter, again the clubbing committee was bound to submit the report within one month.   In the present case, report was submitted on 16.02.2012.  The first notice after the  report of the  clubbing committee, was issued only on 16.03.2012.  Another direction, in the ESIM 35.8 is that ‘videography must be done in such cases’ , was not observed.   No videography  was done in the case of the petitioner.  The said ESIM clearly provides that “  the consumer shall be charged on account of clubbing, if required, only after the decision of SE/DS or CE/DS, as the case may be”.   Thus, according to ESIM 35.8,  levy of any charges, on account of clubbing, is permitted only after the  decision of the  clubbing committee and receipt of  the report by the concerned Chief Engineer.   Again ESIM 35.4 provides that  ‘all such consumers will, from the date  of service  of notice be billed under the tariff category applicable to the total connected load/contract demand.  In the case of the petitioner, the first notice, after the decision of the clubbing committee, was issued on 16.03.2012.  Therefore, any further action in this regard could start only from the date of issue of the said notice.  However, the  Forum, has upheld clubbing of connections from 28.06.2011, when notice was issued  to the petitioner  after the checking by the Enforcement on 04.06.2011.  Considering the relevant regulations on this issue,  I am of the view, that according to ESIM 35.8, any action could be justified, if called for, only after the date of issue of  notice at the receipt of the  report of  clubbing committee.  In the case of the petitioner, the notice, after the receipt of the report of the Clubbing Committee was issued on 16.03.2012. 


The next issue for consideration is, whether clubbing of connections was justified in the case of the petitioner in view of the report of the clubbing committee ?.  In this regard, it is observed that  second connection was permitted  by the respondents in the adjoining premises on 16.12.2009, after  verification of all connected/relevant documents, which were submitted by the petitioner.  During the course of proceedings, the Sr. Xen representing the respondents admitted that there was no violation of ESIM 35.1 or 35.2,  when the second connection was permitted.  In the report of the Enforcement,  it is mentioned  that there was one aluminum gate in the two premises  and only one DG set  was found in the premises, which could be utilized in  both the premises.  Therefore, the case of the petitioner called for clubbing of two connections.  The petitioner  explained the existence of Aluminum gate, stating that it was provided  for security purposes after the death of one of the partner.  To verify the ground situation, the Forum directed one of the officer to visit the premises .  The officer after visiting the premises on 22.10.2013, reported that the Aluminum gate  had been closed and wires of the generator set were  also  found to have been cut.   Thus, according to the report of the Addl. S.E. dated 22.10.2013, no violation was found, which was  noted by the Enforcement team on 04.06.2011.   However, the clubbing committee mentioned two other violations (1), over head tank of one of the premises being connected to  BHP motor of the other connection, (2) the   CCTV cameras   in one of the premises were being monitored from the DVR installed in the other premises. The counsel of the petitioner argued that these  very minor  violations can not be termed as major violations, calling for clubbing of the two connections.  From the facts, as stated by both the parties, it emerges that Alumium gate existed between the two premises, which was closed on later date,  and similarly, use of DG set by both the connections,  can also not be ruled out before 22.10.2013.  In my view, the other two minor violations are not of much importance, considering that the petitioner had  complied with all the conditions laid down in ESIM 35.1.  For all practical purposes, there were  two different legal entitities having different establishment, having registered premises in their names holding separate Sales Tax as well as  Vat No. and  were independently assessed to Income Tax.  Therefore, any violation which could be covered under ESIM 35.8, could be existence of Aluminum gate and single  DG set which  was also found removed  on 22.10.2013.


In view of the above discussion and considering the facts and circumstances of the case,  I am of the view that levy of LT surcharge could only be justified from the  date of  issue of first notice on   16.03.2012  to 22.10.2013, the date when all the major violations  were found to  have been removed.  Atleast on 22.10.2013, the  two connections were found to have reverted back to their original status, where  all the conditions laid down in ESIM 35.1 stood complied with.    I do not find  any merit in other contentions of the respondents that the parterners  in two firms were related to each other and electricity bills of both firms were being paid from the account of one firm.  No doubt such intermixing of payment should be avoided but it can not be made basis of clubbing when  there are no other violations.  However, the petitioner is directed to remove even other minor violations immediately and keep the two premises and connections totally separate and independent. To conclude, levy of LT surcharge on account of clubbing is held to be justified from 16.03.2012 to 22.10.2013 and both the connections are directed to be treated independent connections after 22.10.2013. Accordingly, the respondents are directed that the amount excess/short, if any, may be recovered/refunded from/to the petitioner with interest under the  relevant provisions of ESR.

7.

The appeal is partly allowed.
                  (Mrs. BALJIT BAINS)

Place: Mohali.  

                             Ombudsman, 

Dated: 15.04.2014.



        Electricity Punjab,







        Ajitgarh (Mohali)






                          

